STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

ANDY D. ANDREWS,

d/ b/a A. D. ANDREWS NURSERY,
Petiti oner,

VS. Case No. 02-0215

P. S. L. LANDSCAPE SERVI CES,

| NC. AND CUMBERLAND CASUALTY

AND SURETY COVPANY,

Respondent s.

N N N N N N N N N N N N N

RECOMVENDED ORDER

A hearing was held pursuant to notice in the above-styled
cause on March 21, 2002, before Stephen F. Dean, assigned
Adm ni strative Law Judge of the Division of Adm nistrative
Hearings, in Tallahassee, Florida.

APPEARANCES

For Petitioner: Andy D. Andrews, pro se
A. D. Andrews Nursery
Post Office Box 1126
Chi efl and, Florida 32644

For Respondent: No appearance.

STATEMENT OF THE | SSUE

Is Petitioner entitled to conpensation for the sal e of

agricul tural products, and, if so, how nuch?



PRELI M NARY STATEMENT

The Petitioner sold plant materials to the Respondent,
who received themand paid for themwith a check. Thereafter,
t he Respondent stopped paynent on the check. The Petitioner
filed a petition with the Departnment of Agriculture pursuant
to Chapter 604, Florida Statutes. The Departnment determ ned
that the case involved disputed issues of fact and referred
the case to the Division of Adm nistrative Hearings. The case
was noticed for hearing for March 21, 2002, by notice dated
February 28, 2002. The case was heard as noticed.

At hearing, the Petitioner testified, and presented the
testimony of Dennis Dem ng and Mat hew Teal Pomeroy. The
Petitioner introduced into the record Petitioner's Exhibits 1-
5. The Respondent did not appear although notice was provided
to both P.S. L. Landscape Services, Inc., and Cunberl and
Casualty and Surety Conpany. The Petitioner advised at
hearing that he was not ordering a transcript or filing post
heari ng pl eadi ngs.

FI NDI NGS OF FACT

1. On or about August 28, 2001, Petitioner sold F.O B
(Free on Board) at Petitioner's farmto P.S.L. Landscape
Services Inc. (hereafter, PSL), 16 Crepe Myrtle trees 14 feet
tall and 5 Live Oak trees 2.5 -3.0 inches in Dianeter Breast

High for a total costs, including tax, of $4,208. 20.



2. These trees were dug and wapped in accordance with
t he standards of the Anerican Association of Nurseryman in the
aft ernoon of August 30, 2001. The tree roots balls were 40
inches in dianmeter, and the root balls were placed in wire
baskets lined with burlap. The trees were placed upon a
flatbed truck with the tops of the trees resting on a rack,
and the entirety of the trees, except the roots, covered with
a plastic screening material used for this purpose to keep the
| eaves from becom ng wind burned in transit.
3. The trees were transported overnight to PSL where
t hey were received Broward County the foll owing norning at
8:00 a.m
4. The trees were received and signed for by a
representative of PSL, Randy Smth. The docunents
acconmpanyi ng the shi pment were introduced as part of
Petitioner's Conposite Exhibit 1. The first of these
docunments signed by Smith states:
Attention: We do not replace trees. |If
trees are not in satisfactory condition
when received, do not accept them So

pl ease take care of your trees. Refer to
wat eri ng gui de in our catal og.

5. The second docunent signed by Smith provides in bold
type at the bottom of the page:

6. DO NOT REFUSE TO UNLOAD THE TRUCK. If
there is a serious problem and you question



t he merchandi se, call our office
i medi ately. Qur nunber is 352 493 2496.

6. PSL provided the freight conpany two checks, one to
the freight handler for the freight and the other for 4, 208. 20
to Petitioner. This check was delivered to the Petitioner by
the freight conpany and deposited by the Petitioner in due
cour se.

7. The Petitioner was notified several days later that a
stop paynent order had been received on the check for
$4,208.20 by PSL. This was the first time the Petitioner was
aware of a problemw th the merchandi se. PSL had not
contacted the Petitioner about any problemw th the shipnent.

8. \When M. George Kijewski of PSL was contacted
regardi ng the stop paynment order, he responded that the trees
had wilted. He wote a |letter dated Decenber 21, 2001, to the
Departnment of Agriculture in which he stated:

OQur firmordered material from A . D. Andrews
Nursery for one of our projects. Two Live
Oaks were not nunber one as ordered. The
Crepe Myrtle cane in bone dry, not wet as
the nursery states. The nursery dug up the
pl ant material ordered and left itens in
the field until they were | oaded onto truck
for delivery. They never went to hol ding
area prior to loading to get watered or
hardened off. When we got themthey were
wlting . . . [.]

9. M. Dem ng was present when the trees were prepared.

M. Kijewski was not present when the trees were prepared.



M. Dem ng described the manner in which the trees were dug,
prepared for shipnent, and shipped. The Crepe Myrtles were
dug using a tree spade; the root balls were placed in burl ap-
lined wire baskets; and the trees placed on the trailer bed
where they were secured and covered with a plastic screen to
protect themfromwnd in transit. The Oaks were handled in a
simlar manner.

10. The trees were not watered; however, the area had
recei ved approximately 1.5 inches of water in the seven days
prior to shipment. The roots were wet enough to cause the
burlap to be danp. The shipping docunents do not reflect any
wilting or problens although the docunments, as quoted above,
advi sed that product should not be received if not in good
shape. No notes were made upon receipt reflecting the all eged
poor condition of the trees.

11. The trees were sold F. O B. at Chiefland, and were
t he property of PSL when | oaded.

CONCLUSI ONS OF LAW

12. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter in this case.
13. The provisions of Chapter 604, Florida Statutes,
establish a procedure for recovery froma surety in the sale

of agricultural products and goods. Chapter 672, Florida

Statutes, is that portion of the Uniform Comrercial Code (UCC)



applicable to the sales of goods. Section 672.105(1), Florida
Statutes, defines goods as all things which are novable at the
time of identification to the contract for sale other than the
noney in which the price is to be paid, investnent securities
and things in action. "Goods" also includes the unborn young
of animals and growing crops . . .[.] The trees in question
in this case are goods. Section 672.103(1), Florida Statutes,
defines buyer and seller. The seller in this case was the
Petitioner, and the buyer was PSL.

14. Section 672.201, Florida Statutes, addresses the
formal requirenents for a witten contract. Generally,
contracts for the sale of nore than $500 of goods must be in
writing to be enforceable unless the contract to be enforced
is with respect to goods for which paynent has been made and
accepted or which have been received and accepted in
accordance with Section 672.606, Florida Statutes. PSL
t endered paynment which was received by the freight handler,
who was not affiliated with PSL. The exception for the
requirenment of a witten contract is established.

15. The contract called for sale Free on Board in
Chiefland. Title transferred when the goods were | oaded on
the truck at the Petitioner's farm See Section 672.401(2),

Fl ori da St at ut es.



16. Section 672.606, Florida Statutes, provides
regardi ng buyer's rights upon inproper delivery that if the
goods fail to conformto the contract, the buyer may reject
the whol e; or accept the whole, or accept any commercial unit
or units and reject the rest. The goods were inspected and
received in Broward County by PSL. No question regarding the
quality or condition of the goods was raised upon their
receipt.

17. Section 672.602, Florida Statutes, provides that
buyer's rejection nust be within a reasonable tinme after
tender of the goods or their delivery, and it is ineffective
unl ess the buyer seasonably notifies the seller. PSL did not
reject any of the trees upon receipt, and did not notify
sel |l er.

18. PSL stopped paynent on the check which it had
tendered in paynent for the goods. It did so w thout good
cause and contrary to its obligations under its contract with
the Petitioner.

19. As indicated above, the facts of this case establish
the contract and it is enforceable without being in witing
agai nst the PSL.

21. PSL stopped paynment on the goods, and asserts that
it "rejected"” the goods. Section 672.602(2)(b), Florida

Statutes, provides that if the buyer has taken physi cal



possessi on of the goods . . . the buyer has a duty after
rejection to hold themw th reasonable care at the seller's
di sposition for a time sufficient to permit the seller to
remove them

22. PSL did not give notice seasonably of its rejection,
and it did not handle the goods it had received in a manner
consistent with its asserted rejection.

23. \When the buyer wrongfully rejects goods, the neasure
of damages for non-acceptance or repudiation by the buyer is
the difference between the market price at the time and pl ace
for tender, and the unpaid contract price together with any
i nci dental damages provided in Section 672.710, Florida
Statutes, |ess any expenses saved by the seller in consequence
of the buyer's breach.

24. There were no expenses saved in the consequence of
PSL's breach. The market price was the contract price. There
was no noney paid on the contract. The Petitioner did not
present any evidence of incidental expenses. PSL owes the
Petitioner the contract amount of $4,208.20. |In the absence
of paynment, the surety nust make good that anount.

RECOMVENDATI ON

Based upon the foregoing findings of fact and concl usi ons
of law, it is

RECOMVENDED



That the Departnent enter a final order adopting these
findi ngs and conclusions of law, directing PSL to pay to
Petitioner $4,208.20 within 14 days of receipt of its final
order; and, if PSL fails to abide by the Departnent's order,
directing the surety to nake good on its bond in the amount of
$4, 208. 20.

DONE AND ENTERED this 30th day of April, 2002, in

Tal | ahassee, Leon County, Florida.

STEPHEN F. DEAN

Adm ni strative Law Judge

Di vi si on of Adm nistrative Hearings
The DeSot o Bui l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl . us

Filed with the Clerk of the
Di vi si on of Adm nistrative Hearings
this 30th day of April, 2002.

COPI ES FURNI SHED

Andy D. Andrews

A. D. Andrews Nursery
Post Office Box 1126

Chi efl and, Florida 32644

Brenda D. Hyatt, Bureau Chief
Departnent of Agriculture
541 East Tennessee Street

Tal | ahassee, Florida 32308



George Kijewski

P.S.L. Landscapi ng Services, Inc.
Post Office Box 9421

Port St. Lucie, Florida 34985

Deborah A. Meek

Cunber | and Casualty & Surety Conpany
4311 West Waters Avenue

Suite 401

Tanmpa, Florida 33614

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any exceptions
to this recommended order should be filed with the agency that
wll issue the final order in this case.
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